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UNI TED STATES OF AMERI CA
NATI ONAL TRANSPORTATI ON SAFETY BOARD
WASHI NGTQN, D. C.

Adopt ed by the NATI ONAL TRANSPORTATI ON SAFETY BQARD
at its office in Washington, D.C
on the 20th day of February, 1996

DAVI D R HI NSON,
Adm ni strator,
Federal Avi ation Adm nistration,

Conpl ai nant

Docket SE-13914
V.

THOVAS L. ROGERS,

Respondent .

N N N N N N N N N N N N N N

CPI Nl ON AND ORDER

Both the Adm ni strator and respondent have appeal ed fromthe
oral initial decision of Adm nistrative Law Judge WIlliamR
Mul I'ins, rendered at the conclusion of an evidentiary hearing on
March 16, 1995.%' By that decision, the law judge affirned an

order of the Admnistrator, in part, and reduced the sanction

'An excerpt fromthe hearing transcript containing the
initial decision is attached.
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froma 90 to a 45-day suspension. The Admi nistrator's order

charged respondent with violations of sections 91.13(a), 135.5,

135.63(c), 135.73, and 135.75 of the Federal Aviation Regul ations

(FAR), 14 C.F.R Parts 91 and 135.%

’The regul ations state, in pertinent part:
8§ 91.13 Careless or reckl ess operation.

(a) Aircraft operations for the purpose of air
navi gation. No person may operate an aircraft in a carel ess
or reckless manner so as to endanger the life or property of
anot her .

8 135.5 Certificate and operations specifications required.

No person may operate an aircraft under this part
Wi thout, or in violation of, an air taxi/comrercial operator
(ATCO operating certificate and appropriate operations
specifications issued under this part...

8 135.63 Recordkeeping requirenents.

(c) For multiengine aircraft, each certificate hol der
is responsible for the preparation and accuracy of a | oad
mani fest in duplicate containing information concerning the
| oading of the aircraft. The manifest nmust be prepared
bef ore each takeoff and must incl ude:

(1) The nunber of passengers;

(2) The total weight of the |oaded aircraft;

(3) The maxi num al | owabl e takeof f wei ght for that
flight;

(4) The center of gravity limts;

(5 The center of gravity of the |oaded aircraft...

8§ 135.73 Inspections and tests.

Each certificate holder and each person enpl oyed by the
certificate holder shall allow the Adm nistrator, at any
time or place, to nmake inspections or tests (including en
route inspections) to determne the holder's conpliance with
the Federal Aviation Act of 1958, applicable regul ations,
and the certificate holder's operating certificate, and
oper ati ons specifications.

8§ 135.75 Inspector's credentials: admssion to pilots'
conpartnent: Forward observer's seat.
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The facts of this case are, for the nost part,
uncontroverted. On Novenber 24, 1993, respondent was pilot-in-
command of a Lear 24, N911KB, a cargo-carrying flight from
Sparta, Tennessee to Monroe, Mchigan, with a refueling stop in
Snyrna, Tennessee. Respondent operated the flight for Anerican
Corporate Aviation, Inc., a Part 135 operator. The stop in
Snyrna was schedul ed to take about 10 m nutes. However, two FAA
i nspectors, M. WIllians and M. Ritchey, decided to conduct a
ranp inspection of the aircraft at the Snyrna Airport.

The inspectors approached the aircraft and at |east one of
them presented his credentials (FAA Form 110A) to respondent,
stating that they were going to conduct a ranp inspection.?
VWiile in the process of conpleting this ranmp check, which took
about 40-50 m nutes, the inspectors found errors in the | oad
mani fest for the flight fromSparta to Snyrna. Specifically, the

wei ght for the crew was incorrect, as was the weight for the

(..continued)

(a) \Whenever, in performng the duties of conducting
an inspection, an FAA inspector presents an Aviation Safety
| nspector credential, FAA Form 110A, to the pilot-in-command
of an aircraft operated by the certificate holder, the
i nspector nmust be given free and uninterrupted access to the
pil ot conpartment of that aircraft. However, this paragraph
does not Iimt the emergency authority of the pilot-in-
command to exclude any person fromthe pilot conpartnent in
the interest of safety.

%The inspectors maintain that they both identified
t henmsel ves with the 110A Forns and a business card. (Transcript
(Tr.) at 16-17, 31-32.) Respondent testified that only one
i nspector presented the appropriate credentials (Tr. at 69),
while the copilot testified that neither inspector presented his
identification to him (Tr. at 86.)
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cargo.* Respondent admits that these errors resulted in
i naccurate wei ght and center of gravity conputations on the | oad
mani fest. It is also undisputed that no I FR (instrunment flight
rules) flight plan was filed for the flight from Sparta to
Snyr na.

Meanwhi |l e, the fixed base operator's fuel trucks arrived and

the drivers, under instruction to "top off" the tip tanks, began

to refuel the aircraft. Inspector Wllians testified that, in
this aircraft, filling the tip tanks did not necessarily nean
that the fusel age tank would also be full. (Tr. 58-59.) To

determ ne the anmount of fuel in the fusel age tank, |nspector
Wl lians asked respondent to turn on the aircraft's master power
switch, so that the fuel gauge could be read. Respondent
refused, telling the inspectors that he was in a hurry. (Tr. at
47.) Inspector WIllianms then indicated that, instead, he would
performan en route inspection. Respondent denied the request,
however, stating that the aircraft woul d be over maxi num gross
weight if it took off with the inspector on board. He did not
consider the inspector's suggestion to burn off 200 pounds of
fuel before takeoff viable. Respondent wal ked away fromthe
aircraft and the flight was cancel ed.

The | aw judge found that respondent admtted the facts

establishing a violation of FAR section 135.63(c), as well as a

“According to their nedical certificates, the crews
conbi ned wei ght shoul d have been recorded as 508 pounds, not 330
pounds. Al so, the cargo was approxi mately 520 pounds, not 330
pounds, as recorded on the | oad manifest.
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residual violation of section 91.13(a), in that he acknow edged
that the load manifest was incorrect. On appeal, respondent
argues that 1) the error on the |oad manifest did not cause the
aircraft to be operated in a careless manner or result in
potenti al endangernent, and 2) section 135.63(c) does not apply
to himbecause he is not an air taxi certificate hol der.

We find respondent's argunments unpersuasive. He was not the
Part 135 certificate hol der, yet, as pilot-in-conmand, he was
responsi ble for the accurate conpletion of the aircraft's | oad
mani fest. Carrying an accurate |oad manifest on board the
aircraft is a recordkeeping requirenment for which a pilot
operating an aircraft under Part 135 rules has been held

accountable. See, e.g., Adm nistrator v. Hock, 5 NTSB 892

(1986). In addition, as a person operating an aircraft under
Part 135, respondent was required to conply with Part 135 rules.”
As for the residual violation, the | aw judge correctly

concl uded that operating the aircraft with an inaccurate | oad
mani f est was carel ess, and that the violation of section 135.63
supported a residual 91.13(a) violation. It is established
precedent that a violation of an operational regul ation supports

a finding of a "residual"™ or "derivative" section 91.13(a)

violation. See Adm nistrator v. Haney, NTSB Order No. EA-3832 at

°See section 135.3, which states, in pertinent part that:

Each person operating an aircraft in operations under
this part shall -

(a) While operating inside the United States, conply
with the applicable rules of this chapter....
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4-5 (1993), and cases cited therein. Respondent argues that the
i naccurate conpletion of a load manifest is a nere clerical
error, not an operational violation. However, the
Adm nistrator's interpretation of the section 135.73 violation as
an operational violation is a reasonable one. As argued in his
reply brief, "[p]re-flight requirenents such as calculating the
wei ght and bal ance of an aircraft are so crucial that they nust
be considered an integral part of the 'operation' of the

aircraft."®

Adm nistrator's Reply at 13.

The | aw judge further found respondent in violation of
section 135.5 for operating an aircraft contrary to requirenents
set forth in the applicable operations specifications by failing
to file a flight plan. Respondent argues that no 135.5 viol ation
occurred, even though he did not file a flight plan,’ because the
flight from Sparta to Snyrna fell under one of the exceptions

enunerated in the operations specifications.® However, the

®It al so should be noted that FAR section 135.63 is found in
Subpart B entitled "Flight Operations."

'Respondent adnitted in his answer to the conplaint that he
did not file a flight plan.

8The operations specifications issued to American Corporate
Aviation, Inc., state that all turbojet airplane flights
conducted under Part 135 nust be operated under IFR (Ex. A-12.)
A flightcrew may accept a visual approach if VFR weat her
conditions exist, and the flight is in controlled airspace, under
the control of an ATC facility, remains in VFR conditions, and is
operated within 35 nautical mles of the destination airport.
Id. Aflightcrew may cancel an IFR flight plan if VFR conditions
exi st and

(1) the flight is operated wthin the TCA, ARSA, or TRSA
associated wth the destination airport; remains within
controlled airspace or an airport traffic area; is
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operations specifications require flights operated under Part 135
to be conducted IFR and that includes filing a flight plan. See
14 C.F.R 91.173.° The exceptions only apply to accepting a
vi sual approach or canceling a flight plan.

Wth respect to the section 135.73 and 135.75 charges, the
| aw j udge found that the Adm nistrator did not prove the
vi ol ati ons by a preponderance of the evidence. He determ ned
that, although the inspectors' request to have respondent turn on
the aircraft's master switch was reasonabl e, respondent’'s
subsequent refusal was al so reasonable. He further found the
request to performan en route inspection was unreasonabl e since,
in order to take off with Inspector WIlians on board, respondent
woul d have had to burn off 200 pounds of fuel before takeoff.

On appeal, the Adm nistrator argues that the m stakes in the
| oad manifest led the inspectors to justifiably question how nmuch
(..continued)

radar nonitored by ATC, and the flightcrewis in direct
communi cation with the appropriate ATC facility; [or]

(2) The flightcrewis in direct conmunication with an

ai r/ ground comuni cation facility which provides
airport traffic advisories and at | east one of the

follow ng additional conditions are net:

(a) The flight is operated within 10 nautical mles of
t he destination airport.

(b) Visual reference with the |anding surface is
establ i shed and can be maintai ned throughout the
approach and | andi ng.

I d.
°Section 91.173 states that "[n]o person nmay operate an
aircraft in controlled airspace under |IFR unless that person has
[fliled an IFR flight plan."
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fuel was on board and whether the aircraft was preparing to take
of f over gross weight. Based on those concerns, they sought to
check the fuel gauge and, consequently, asked respondent to turn
on the master power switch. By refusing, the Adm nistrator
conti nues, respondent prevented the inspectors from conpleting
the inspection, in violation of sections 135.73 and 135. 75.
After reviewing the record and briefs, we are constrained to
agr ee.

The request was a reasonabl e and sinple one. |nspector
WIllians testified that the FAA' s general policy is to refrain
fromentering an aircraft or manipulating its controls wthout
the operator's or owner's permssion. (Tr. at 96-97.)

Respondent replies that he is not required by the regulation to
assist the FAAin its inspection. At the sane tine, his refusal
to conply with a sinple, unburdensone request could fairly be
construed as a wi thholding of authority to acconplish a task that
was necessary to conplete the inspection.'® In any event, it is
not reasonable to expect that after respondent refused to actuate

the master power switch, M. WIlians, in apparent defiance of

®Respondent testified that it would have taken hima
"coupl e of seconds" to turn on the master power switch. (Tr. at
80.)
Counsel for the Adm nistrator asked him

[Wasn't it a reasonable thing to do, both for the

i nspectors' request and for your own information about
your aircraft, [to] turn on the master [switch] and
make sure that your trunk tank wasn't going to put you
over bal ance, wasn't that reasonabl e?

Respondent replied, "[i]t would be reasonable, for ne to do,
yes." 1d.
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respondent’'s wi shes and w thout his consent, would reach over and
turn on the switch hinmself. In our view, the request was
conparable to a request to see the operations specifications or
the | oad manifest. By refusing, respondent did not "allow' the
i nspection to be conpleted and denied the inspectors free and
uni nterrupted access to the pilot conpartnent, in violation of
sections 135.73 and 135. 75.

The basis for the law judge's conclusion that it was
unreasonable for the Adm nistrator to expect respondent to burn
of f 200 pounds of fuel so that Inspector WIllianms could perform
an en route inspection is far fromclear on this record, but it
appears to reflect a belief that 200 pounds of fuel represented a
significant anount relative to the aircraft's total fue
capacity.' W do not believe such a concern to be especially
rel evant where, as here, the expense to the carrier, assumng it
had to absorb the cost of the fuel, would be mnimal, and there
was no suggestion that the flight could not be safely nade
wi thout the fuel that would have to be burned off to accommodate
the weight of the inspector. |In any event, after discovering the
errors in the | oad mani fest and knowi ng that the fuel had been
topped of f, Inspector WIIlianms was understandably concerned that
respondent’'s aircraft was over gross weight, with or without him

aboard.* Based on his concern, he wanted to see the fuel gauge

“Figuring that a gallon of fuel weighs approximtely six
pounds, 200 pounds of fuel would anpbunt to about 33.3 gall ons.

?He al so knew that Smyrna had the | east expensive fuel in
the area, as nmuch as a dollar less per gallon. (Tr. at 46.)
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to determ ne how nuch fuel was on board the aircraft. When
respondent refused to actuate the master power switch, he decided
that an en route inspection was necessary to ascertain the anount
of fuel in the fuselage tank.™ |In these circunstances, we
cannot find that the fact that sonme fuel m ght have had to be
burned off so that the inspector could be carried excused the
respondent fromhis obligation under FAR sections 135.73 and
135.75 to allow the en route inspection and to give the inspector
free and uninterrupted access to the pilot conpartnent of the
aircraft.

Regar di ng sanction, respondent argues that any sanction
i nposed should be mtigated or elimnated because the inspectors
acted contrary to FAA policy and interfered wwth his preflight
duties. Hi s reasoning is faulty, however, as the inspectors
performance of a ranp inspection does not constitute
interference. |f respondent could not concentrate on his
preflight duties while the inspectors were in the aircraft, then
he was obligated to wait until they were finished before turning
to those duties. Furthernore, while it appears that both sides

may have becone inpatient with one another, the evidence does not

Bln addition, it was respondent's refusal to turn on the
master switch that led to I nspector WIllians' decision to perform
an en route inspection, a request which respondent then deni ed.
Respondent' s argunent that the request was unreasonabl e and that
his actions were notivated by safety concerns is not persuasive,
especially since the en route inspection would not have been
necessary had respondent sinply turned on the nmaster power
switch. See simlarly, Admnistrator v. Flowers, NTSB Order No.
EA- 3842 (1993). Respondent did not attenpt to help solve the
probl em but chose instead to just wal k away fromthe inspector.
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show that the inspectors acted in a manner that woul d warrant
mitigation.' The violations support the sanction sought by the
Adm nistrator and we will reinstate the 90-day suspension of
respondent's Airline Transport Pilot (ATP) certificate. See
Exhibit A-2, Excerpt fromthe Adm nistrator's Sanction CGui dance
Tabl e, Order 2150.3A, Appendi x 4.

Lastly, respondent argues that, because the Adm nistrator
suspended only his ATP certificate, a conmmercial pilot
certificate nust be issued to himsinultaneously with any
suspension. ' The Administrator maintains, and we agree, that
suspensi on of an ATP certificate "suspends all |evels of the
certificate and all ratings at those levels, |eaving the airman
wth no pilot certificate." Admnistrator's Reply Brief at 26.
Only an order that specifically refers to suspension of the

"airline transport privileges" of a pilot's ATP certificate would

“See Administrator v. Reeves, 6 NTSB 96, 102 (1988), where
we found that, although the FAA inspections at issue "left
sonething to be desired,” the FAA's conduct was not at issue and
did not have a direct bearing on the issue of respondent's
qualifications.

Respondent al so all eges that he was deni ed due process
because his enpl oyer has commenced litigation against the FAA and
the two inspectors involved in his case and, as such, a prior
antagoni stic relationship existed between the inspectors and him

We find this argunent, at nost, frivolous, as no evidence to
support the clains was introduced.

The Notice of Proposed Certificate Action, dated May 17,
1994, proposed the suspension of respondent's ATP certificate.
However, the suspension order, dated Novenmber 30, 1994, ordered
t he suspension of any pilot certificate held by respondent,
including his ATP certificate. At the hearing, counsel for the
Adm ni strator agreed to anmend the suspension order to conformto
t he noti ce.
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allow an airman to retain his airman certificate. See, e.g.,

Adm ni strator v. Dufresne, 3 NISB 4090 (1981) (revocation of the

respondent's ATP privil eges and 9-nonth suspension of his

remai ning airman certificate and ratings). There is no
indication in the record that the Adm nistrator agreed to suspend
only respondent’'s airline transport privileges of his ATP

certificate.

ACCORDI NGY, IT I S ORDERED THAT:
1 The Adm nistrator's appeal is granted,
2 Respondent' s appeal is deni ed,;
3. The Adm nistrator's order is affirnmed; and
4. The 90-day suspension of respondent’'s airman certificate shal

begin 30 days after service of this order.?®

HALL, Chairman, FRANCI S, Vice Chai rman, HAMVERSCHM DT and
GOGLI A, Menbers of the Board, concurred in the above opinion and
order.

®For the purpose of this order, respondent nust physically
surrender his certificate to a representative of the Federal
Avi ation Adm ni stration pursuant to FAR 8§ 61. 19(f).



